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TEXT OF RELEVANT STATUTORY PROVISIONS
STATUTORY PROVISIONS
RSA § 491:7 (2005): Jurisdiction

The superior court shall take cognizance of civil actions and pleas, real, personal
and mixed, according to the course of the common law, except such actions as are
required t0 be brought in the district courts under RSA 502-A or the probate
courts under RSA 547; of writs of mandamus and quo warranto and of
proceedings in relation thereto; of actions for support of children of unwed
parents; of petition and appeals relating to highways and property taken therefore
and for other public use; of actions commenced in the probate or district courts
where a right to jury trial is guaranteed by the constitution; of actions commenced
in a district court which are transferable by statute to the superior court; of suits in
equity under RSA 498:1; of petitions of divorce, nullity of marriage, alimony,
custody of children and allowance to wife from husband’s property for support of
herself and children; of petitions for new trials; of petitions for the redemption
and foreclosure of mortgages; of all other proceedings and maiters to be entered
in, or heard at, said court by special provisions of law; and of all other
proceedings and matters cognizable therein for which other special provision is
not made.

RSA § 498:1 (2005): Jurisdiction

The superior court shall have the powers of 2 court of equity in the following
cases: Charitable uses; trusts other than express trusts as that term is defined in
RSA 564-A:1; fraud, accident and mistake; the affairs of partners, joint tenants or
owners and tenants in common; the redemption and foreclosure of mortgages;
contribution; waste and nuisance; the specific performance of contracts;
discovery; cases in which there is not a plain, adequate and compleie remedy at
law; and in all other cases cognizable in a court of equity, except that the court of
probate shall have exclusive jurisdiction over equitable matters arising under its
subject matter jurisdiction authority ih RSA 547, RSA 547-C and RSA 552:7.°

RSA § 547:1 (2005): Court of Record
The court of probate is a court of record for all purposes.
RSA § 547:3(D)(a)(b)(c) (2005): Jurisdiction

L. The probate court shall have exclusive jurisdiction over the following:
(a) The probate of wills,
: (b) the granting of administration and all matters and things of probate
Jurisdiction relating to the composition, administration, sale, setilement, and final
distribution of estates of deceased persons, including the assignment of homestead

iv




and claims against the executor or administrator for those services related to the
prior care and maintenance of the decedent and the administration of insolvent
estates and appeals therefrom.

(c) the interpretation and construction of wills and the interpretation,
construction, modification, and termination of trusts as that term is defined in
RSA 564-A:1, L '

RSA § 564-A (I) (2005): Definitions

As used in this chapter:
I: “Trust” means an express trust created by a trust instrument, including a will,
whereby a trustee has the duty to administer a trust asset for the benefit of a
named or otherwise described income or principal beneficiary, or both; “trust”
 does not include a resulting or constructive trust, a business trust which provides
for certificates to be issued to the beneficiary, an investment trust, a voting trust, a
security instrument, a trust created by the judgment or decree of a court, a
liquidation trust, or a trust for the primary purpose of paying dividends, interest,
interest coupons, salaries, wages, pensions or profits, or employee benefits of any
kind, an instrurment wherein a person in nominee or escrowee for another, a trust
created in deposits in any financial institution, or other trust the nature of which
does not admit of general trust administration.
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QUESTION PRESENTED
I Whether the Superior Court has jurisdiction over a claim of frand, duress, and

undue influence in the creation and modification of a revocable inter vivos trust and

- transfers of property to and from that trust,




STATEMENT OF THE CASE

Edward J. Burke filed a complaint against the defendants, Marie I. Burke, Thomas
M. Burke, and Bernadine P. Dorelson, and Bunny’s Superette, Inc. secking relief in

connection witﬁ rights and interests resulting ﬁ-om an oral agreement or understanding
that was formed among the f‘amilg.,r members, that all members would equally own the
family business and accumulﬁted property. Edward claimed fraud, du:fms, and undue
influence in the creation of and amendments to an inter vivos trust and transfers of
property to the trust by Marie Burke and from the trust to Thomas. The Trial Court ruled -
that it lacked jurisdiction to deal with Marie’s revocable inter vivos trust and, therefore,
would decline to deal with Edward’s allegations of fraud, duress and undue influence.

A Motion to Reconsider was filed by Edward on the gx_'ounds that the Trial Court
was in error in its ruling. The Trial Couﬂ denied the Motion and ruled that Marie’s trust
was an express trust under the jurisdiction of the Probate Court.

Edward then brought a petition in Probate Court as a “protective filing” and filed
this appeal to the New Hampshire Supreme Court. Edward’s petition in the Probate
Court stated that he believed that the Superior Court had Junsdlction of the transfer of
property td the trust and that he did not want to waive any rights he might have in"Probate
Court,

Edward r&sﬁectﬂﬂly asks this Court to remand this matter to the Trial Court with
instructions to further remand to the Probate Court for trial on the issue of whether or not

 the creation and modiﬁcations of Marie Burke’s Révobablie Trust and the transfers of
property by Marie Burl?e into and out of the trust were the result of fraud, duress, and/or
undue influence and, if so,. what the remedy shall be.



STATEMENT OF THE FACTS

Marie Burke (hereinafter Marie) testified that she may have, although she wasn’t
sure, had a will before January-7, 1999, (Transcript, Day Two (hereinafter called T), f.4,
Exhibit (hereinafter called E) 4F). Marie stated that she wasn’t sure when the will was -
dra;Wn, or who drafted the will, saying that she “thought Ruth did (referring to Attorney
Ansell)” (T. p.5-6). She also did not know if she signed the quitclaim deed from herself
to the trust in 1999. (T. p.8, E. SF). Marie did not recognize the revocable trust
agreement wheg it was placed in front of her. (T. p.30-32, E. 1F). Marie stated that she
didn’t know why her attorney, Mr. Lamontagne, referred her to Aftorney Ansell, who
drafted her will. (T. p.10). Thomas a@mpaﬁed her to the meeting where she met Ms.
AnseI_L who drafted her will, at Mr. Lamontagnes’s office. (T. p.11). Marie did not
recall sending a letter to David Dunn (a previous officer of the corporation of Bunny’s
Superette) requestmg that the stock from Bunny’s Superette go to Thomas, nor does she
remember who wrote it. (T. p.11-12, E. 7F). Marie stated that she had a meeting mth
Thomas and Bemadme to discuss the gift of the stock to Thomas (T.p. 14) Marie did
not remember receiving a preliminary draft of the will and reviewing it w1th Thomas
before signing it. (T. p.20). She did verify, however, that she reviewed all her legal
documents with Thomas before signing theﬁ that she relied upon kim, upon his advice,
and would not sign anything uﬁless he said it was “okay”; that ﬁe took care of
“everything.” (T. p.20, 28, 31). Thomas paid all of Marie’s expenses and wrote ,all' of
her checks from her account (since 1986, every check for all of Marie’s expenses have
been paid by Thomas); “he is always there when Ineed him.” (T. p.20-24). Thomas paid

the bill to Attorney Ansell for drafting the will and trust. (T. p.21). Marie testified that




Thomas took care of the properties, the tenants, and the expenses through her real estate
account. (T. p.28). The purchases of both properties on Liberty Street and Webster
Street were handled by Thomas, as well as the sale of the property on Rockland Avenue.
(T. p.27, 29, E. 31F, 32F). Marie’s estate consi_sted of real property, stocks, bonds, cash,
and the stock of the corporation. (T. p.39) Marie’s entire estate was transferred to the
trust (E. 1F) which originally favored Tom and Bernadine, was modified (E. 2F, 3F) in
ways 10 exclude Edward a.ﬁd, thereafter, certam of the assets of the trust were transferred
(E. 15F) from the trust to Thomas including the real estate on which Bunny’s Superette
was situated ‘and twenty-five perct;nt (25%) stock interest in Bunny’s Superette, Inc. that
was owned originally by Marie and then by the trust. Thomas confirmed that he was
aware of the deed from Marie Burke’s Revocable Trust that conveyed to him the land and
building on which Bunny’s Market is situated. (T. p.éS). 'He also confirmed that less
than two weeks before the deed was execlrted, Bemadine and the trust gifted him a total
of fifty percent (50%) of the stock of the corporation. (T. p.88). .Aﬁomcy Ansell
confirmed this. Marie, as trustee, gave her stock in the company to 'i‘om, and she also
deeded the land on which Bunny’s Superette was sited to Tom.. .approximately the same
time; or exactly on the same dat’é, Bunny gave her stock to her brotﬁer, Tom, as well...so
at that point in time, Tom owned seventy-five percent of the stock in Bunny’s Superette
and also the land c_ni which its sited, land and buildings. (Transcript, Day One, p.11),
‘When asked if she had revealed her activities to her son, Edward, regarding the drafting

of the will, the trust, the amendments to the trust, and the preparation and execution of at

least two deeds, Marie stated the she didn’t have to disclose this information to Edward.
(T.p.13).




SUMMARY OF THE ARGUMENT

To the extent the Plaintiff’s appeal challenges the correctness of the ruling of the
Trial Court, it is hereby modified as follows:

The Plaintiff is concerned that the Trial Court did not raise the jurisdicﬁonal issue
prior to trial and opposing counsel did not raise the issue either prior to the Trial Court’s
order. The evidence set forth in the Statement of Facts was introduced  trial without
objéction, and no ooﬁnsel for the Defendants either objected to the introducﬁoﬁ of the

evidence or raised the jurisdictional issﬁe, and the Trial Court raised the issue of

| jurisdiction, sua sponte, for the first time, in its decision. Accordingly, the precise |

parameters of the jurisdiction of the Superior Court and the Probate Court were not
litigated. | |

It is now agreed by the Plaintiff that the Trial Court’s decision on jurisdiction is
partially correct. The Trial Cm.;rt has authority tb, question its own jurisdiction at any
time. If the decision had been made prior to trial, however, or the issue raised during
trial, the Plaintiff would have had the opportunity to initiate his aétion in the 'Probatg
Court at that time.- Instead, the Plaintiff filed his Probate Court action subsequent to the

‘Trial Court’s ruling. Both this action and the Probate Court action remain pending,

Accordingly, the Plaintiff requests the Court to remand this matter to the Tnal

Court with appropriate instructions to further remand the same to the Probate Court for .

 trial on the issue of whether or not the creation and modifications of the Marie Burke

Revocable Trust and the transfers of property to the trast by Marie Burke and from the

trust to Thomas Burke were the result of fraud, duress, and/or undue influence,




ARGUMENT
L Introduction
The Trial Court, in its Order dated August 23, 2005, ruled:

“In addition, Edward accuses Thomas of wrongdoing as to the 2004 conveyances,
and of exerting undue improper influence over Marie. The Court first observes
that it Jacks jurisdiction to directly deal with trusts such as Marie’s revocable

trust, and with wills. See RSA 547:3 1. (a) and (c)(Supp. 2004); RSA 498:1 (1997
& Supp. 2004). The Court thus declines to directly deal with Edward’s

challenges to Marie’s trust and will-related actions, including his contentions that
Thomas has wrongfully acted in connection therewith, or has exerted undue
influence.”

Thereafter, the Plaintiff filed a Motion to Reconsider alleging that the Trial Court
‘was in error with respect to its ruling and the Trial Court, on September 26, 2005, ruled:

- “In so doing, the Court first observes that the trust of Marie I. Burke is plainly an
“express trust” within the meaning of RSA § 564-A:1, 1. Second, the Probate
Court has “exclusive jurisdiction over equitable matters arising under its'subject
matter jurisdiction authority in RSA § 547...”RSA § 498:1; See also RSA 547:3-
b, and RSA 547:3, 1 (a), (c), and (d). The petitioner misstates the law when he
asserts that “the law in New Hampshire is settled that the Superior Court has
jurisdiction of inter vivos transfers and trusts until the transferor dies.” See P1.’s.
Response to Resp., Thomas M. Burke’s Supplemental Objection to Plaintiff’s
Motion to Set Aside, Modify, and/or Reconsider Decree, dated September 21,
2005 at 1. Third, the Superior Court subject matter jurisdiction restraints require
that this Court not pass on those issues that directly pertain to the trust of Marie L.
Burke. The Court clarifies that it makes no rulings as to, for example, the
petitioner’s challenge to the transfer of stock (through the trust) to Thomas M.
Burke from Marie I. Burke as trustes, or as to his challenge to the deeding
through the trust to Thomas M. Burke of certain real property associated with
Bunny’s Superette.! Fourth, the parties’ failure to raise the subject matter
Jurisdiction limitation of this Court during the trial does not somehow provide this
Court with proper subject matter jurisdiction. Finally, any party here remains able
to initiate appropriate proceedings in the Probate Court as to matters or issues
within that Court’s subject matter jurisdiction,”

! The Court notes that its findings relative to Maric 1. Burke's will and trust, as set forth on pages 9-10 of
ity Order dated August 23, 2005, do o more than frack the undisputed chronotogy of the will/trast
executions Marie L. Butke entered. Further, the Conrt withdraws the finding that “Thomas gave no money
or other consideration for these conveyances either to Marie (or her trust) or Bernadine.” This specific
finding goes beyond the Court’s sabject matter jurisdiction insofar os it directly deals with Marie L Burke’s
trust-related actions, and is unmecessary in connection with the Court’s ireatment of Retnadine P.
Dionelson’s stock conveyance, '




Thereafler, the Plaintiff filed his Notice of Appeal on October 20, 2005, stating

the issue as follows:

“Whether or not the Superior Coust has jurisdiction to hear Edward J. Burke’s -
claims related to the fraud, duress, and/or undue influence of Thomas M. Burke in
the creation of and amendments to Marie L Burke’s revocable, inter vivos, “pour
over” trust, deeds of real estate to the trust, transfers of other property to the trust,
and 2 deed from the trust of the land and buildings on which Bunny’s Superette,
Inc. is situated to Thomas Burke pursuant to RSA 498:1.

The Trial Court ruled it had no jurisdiction pursuant to RSA 547:3, I(a) and (c)to
deal with “trusts such as Marie’s revocable trust, and with wills.”

The Appellant claims that the Superior Court has jurisdiction over trusts other
than “express trusts” as that term is defined in RSA 564-A:1 (i.e. inter vivos “pour
over” trusts) and that the Probate court has no such jurisdiction unless an
interested party files a motion to invoke the same pursuant to RSA 564-B:2-201.
Marie Burke’s trust is not an express trust subject to the exclusive jurisdiction of
the Probate Court. F has nothing to do with the administration of the estate of a
deceased person and, read together with her will, is intended to be a “pour over”
trust specifically designed not to be “subject to the administration or jurisdiction
of the Probate Court.,” See RSA 563-A:1 and IT; and Wills, Trusts, and Gifis,
DeGrandpre (1997), section 27-2.” :

After the decision of the Trial Court, the Plaintiff brought the petition in Probate
Court as a “protective filing.” The petition stated that the Superior Court ruled that it did
not have jurisdiction to rule on the Plaintiff’s claims related to fraud, duress, and/or

undue influence of Thomas M. Burke in the creation of and amendments to Marie I.

Burke’s revocable, inter vivos, “pour over” trust, deeds of real estate to the tmst, transfers
of other property to the trust, and a deed from the trust of the land and buildings on which
Bunny’s Superette is situated and transfer of stock in Bﬁnny’s Superette, Inc., from the
trust to Thomas. While the Trial Court ruled that the Probate Court has exclusive
jurisdiction over this matter, the Plaintiff believes that the Superior Court has jurisdiction

because of the bifurcated issues of the creation and modifications of the trust (conceded



to be within the jurisdiction of the Probate Court) and transfers of Marie’s entire estate to
the trust, a_nd subsequent transfers of both real property (the land and buildings on which
Bunny's Supereite was situated) and personal property (the stock in Bunny’s Superette,
Inc.) to Thomas Burke (arg_uablﬁr within the jurisdiction on the Superior Court).

Upon reconsideration in the preparation of this Brief, however, the Plaintiff hag _
concluded that the Trial Court’s ruling was substantially correct, and ot in ecror, but that
the subject matter jurisdiction, nevertheless, is not totally resolved by the Trial Court’s
ruling. Specifically, it is conceded that the Trial Court did not have jurisdiction over the
interpretation, construction, modification, and termination of the Marie Burke Revocable
“Trust but it is not clear whether or not it retained jurisdiction over the transfers of
property to the trust by Marie Burke, and from the trust to Thomas Burke, which transfers
- are alleged to have been the result of fraud, duress and undue influence,

IL  The Current Statutes Regarding Jurisdiction

In the Order dated August 23, 2005, the Superior Court ruled that:

“In addition, Edward accuses Thomas of wrongdoing as to the 2004 CONvVeyances,

and of exerting undue improper influence over Marie. The Court first observes

that it acks jurisdiction to directly deal with trusts such as Marie’s revocable

trust, and with wills subject to RSA. 547:3 1. (a) and (c)(Supp. 2004); RSA 498:1

(1997 & Supp. 2004). The Court thus declines to directly deal with Edward’s

challenges to Marie’s trust and will-related actions, including his contentions that

Thomas has wrongfully acted in connection therewith, or has exerted undue

influence.”?

The Superior Court is a court of general jurisdiction that does not hear cases
involving issues subject to the grant by the General Court of jurisdiction to the Probate

Court.

2 The conveyances fo which the caurt refers inchudes transfers of real property, various stocks and bonds,
mstdﬂtestockoftheBunuy’s Superette Corporation. See the Statement of Facts,
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“The Superior Court shall take cognizance of civil actions and pleas, real
personal and mixed, according to the course of the common law, except such
actions as are required to be brought in the district courts under RSA § 502-A
(Criminal Cases-District Courts) or the probate courts under RSA § 547.” RSA §
491:7.

The Probate Court is a court of such exclusive jurisdiction as may, by legislation,

be granted to it by the General Court.?

“The Probate Court shall have exclusive jurisdiction over the following: (2) the
| probate of wills, (b} the granting of administration and all matters and things of
| . probate jurisdiction relating to the composition, administration, sale, seitlement,

and final distribution of estates of deceased persons....and (c) the interpretation

and construction of wills and the interpretation, construction, modification, and
termination of trusts as that term is defined in RSA § 564-A:1(T) (Definition of

“trust.”).” RSA § 547:3(D)(a)-(D(c); Charles DeGrandpre, Probate Law and

Procedure § 5-10 (Michie). :

RSA § 547:1 provides that the Probate Court is a court of record for all purposes.

‘ Therefore, 2 judgment of a court of probate upon any matter within its jurisdiction is final
and conclusive to the same extent as a judgment of a court of common law. Tebbets v.
Tilton, 24 N.H. 120 (1851).
Additionally, RSA § 547:3-b has granted the Probate Courts powers of equity in
| cases in Which‘th'ere is not a plain, adequate, and complete remedy at law involving
‘ partition, guardianships, conservatorships, and the probate_ of an estate aﬁd in all other
cases cognizable in a Court of Equity arising under RSA Chipter 547 (Judges of Probate
and Their Jurisdiction).
IL  Jurisdiction Over Trusts
An inter vivos trust is an express trust over which the Probate Court has

jurisdiction.

3 Although this scems somewhat counterintuitive and contradictory, act only to the combined application of
many years of usage under the prior version of the statute, but also to the language of the Uniform Trust
Code, RSA § 564-B:2-201 (2005), which reads (a) The court may intervene in the administration of a trast
mmewnmnﬁsﬁﬁsﬁcﬁmismvokedbyanMﬁmedpcrsonoraspmﬁdedbylaw.
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“Trust means an express trust created by a trust instrument, including a will,
whereby a trustee has the duty to administer a trust asset for the benefit of a name |
or otherwise described income or principal beneficiary, or both; “trust” does not
include a resulting or constructive trust, a business trust which provides for
certificates to be issued to the beneficiary, an investment trust, a voting trust, a
security instrument, 2 trust created by the judgment or decree of a court, a
liquidation trust, or a tnist for the primary purpose of paying dividends, interest,
interest coupons, salaries, wages, pensions or profits, or employee benefits of any
kind, an instrument wherein a person is nominee or escrowee for another, & trust
created in deposits in any financial institution, or other trust the nature of which
does not admit of general trust administration.” RSA § 564-A:1 (I); DeGrandpre,
Probate Laws at § 5-10,
With the expansion of Probate Court jurisdiction in 1993, the grant of jurisdiction
to the Superior Court, RSA § 498:1, was amended to remove its jurisdiction over express
. or inter vivos trusts. Matthew Bender & Company, Inc., Wills, Trust and Gifis § 27.01(2)
(LexisNexis Group). Inter vivos trusts now come under the jurisdiction of the Probate
Court. Id. at § 27.02. Indeed, RSA § 547:3(IIL) specifically states that nothing in that
section shall be construed 1o confer upon the probate court any additional authority over
inter vivos trusts beyond that authority exercised by the Superior Court prior to the
édoption of this section of the New Hampshire Revised Statutes Annotated, See
DeGrandpre, Probate Laws at § 5-10.
IV. Jurisdiction Over Propérty
The Superior Court has jurisdiction to hear all cases involving any interest in real
or personal property. RSA §491:7. In Seidel, infra, because no other provision was
made by statute, this Court held that the Superior Court had jurisdiction to resolve
| disputes between persons claiming an interest in real property, and determined that the
Trial Court erred when it declined to exercise jurisdiction to determine whether
maintaining a dock was a reasonable use of an easement. Gray v. Seidel, 726 A.2d 1283

(1999). Similaly, in Jn re Estate of O*Dwyer, infra, this court held that a specific grant
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of jurisdiction to determine title to real estate was absent from the powers conferred upon
the Probate Court under statute; instead, this Court held that the legislature granted such
jurisdiction to the Superior Court. nnre Estate of O°Dwyer, 605 A.2d 216 (1992). For an
example of the Probate Court exercising its core jurisdiction over the estate of a decedent
as well as deciding the related issues of competing claims to personal property between
the estate and another person, see Jn Re Petition to Enlarge the Estate of Roy L.
McIntosﬁ, 146 N.H. 4‘74'(2001). This Court could have, but did not, hold that disputes
over the transfers of personal property outside the estate (or, as in the case at bar, outside
the trust) were within the exclusive juﬁs&iaim of the Superior Court. |
V. Conclusion S

The Triaf Court was correct in ruling that it did not have the jurisdictiori to hear
the Plaintiff”s mgt@ems regarding Marie Burke’s Revocable Inter Vivos Trust and those
matters were within the jurisdiction of the Probate Court. The jurisdictional mandate of
RSA § 564-A:1(1) grants exclusive jurisdiction over inter vivos trusts to the Probate
. Court, by its definition of an express trust and the listed, specific .excllusiéns of certain
express trusts, Furthermore, RSA § 547:3(I) confers exclusive jurisdiction over the
imérpretat:ion, construction, modification and termindtion of trusts, as trusts are defined
by RSA § 564-A:1(T). -Marie Burke’s revocable trust is an express trust, ‘The analysis of
DéGrandpre in Probate Law and Procedure, section 5-10, supports this finding,

The conveyance of property to Marie Burke’s revocable inter vivos trust,
however, arguably continues to be subject to the jurisdiction of the Superior Court. The
predicate of the Probate Court’s jurisdiction is the “interpretation, construction,

modification, and termination” of trusts pursuant to RSA § 564-A:1(1). However, the
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Trial Court held that the Plaintiff not only alleged fraud and undue influence in the
creation and mbdiﬁcation of Marie Burke’s revocable inter vi.vos trust, but alsp in the
 transfers of property to the trust. Furthermore, RSA § 4917 grants jurisdiction to the
Superior Court of “civil actions and pleas, real, personal and mixed...” This Court
forther he-ld in Seidel and In re Estate of O 'Dwyer (as originally stated in Rockwell v.
Dow, 85 N.H. 58 (1931)) that since the Mc grant qf jurisdiction regarding real
property was- not specifically mentioned in the grant of powers 1o the Probate Court (a
court of exclusive jurisdiction whose power comes through an express grant of power by -
statute) .or not specifically omitted from the grant of powers to the Superior Court, a court
of general jurisdiction, that the jurisdiction would naturally fall upon that of the Superior
Court. In sﬁmmary, it may be argued that the Trial Court retains exclusive jurisdiétion of
the transfers of property to and from the trust and that the Pruﬁata Court has exclusive
Jurisdiction over the construction and modification of the trust.

Unforiunately, the parameters of the jurisdictional elements of this case were not
initially litigated. The Plaintiff is concerned that the Trial Court did not raise the
jurisdictional issue prior to or during the trial and that opposing counsel did not raise the
issue prior to or during the trial. Additionally, the ovidence set forth in the Statement of
Facts was introduced at trial without objection, heard by the Trial Court, and counsel for
the Defendants neither objected to the introduction of thé évidence nor raised the
jurisdictional issue. The Trial Court raised the issue of jurisdiction, sua sponte, for the
first time, in its decision, Accordingly, the precise parameters of the jurisdiction of the
Superior Courts and the Probate Courts, with regard to jurisdiction as to the issue of this

case, were not fitigated.
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The extent to which the Plaintiff’s appeal challenges the correctness of the ruling
of the Trial Court is hereby modiﬁéd. The Plamtlff agrees that the Trial Court’s decision
c_ui jurisdiction is partially cérrect.» Certainly, the Trial Court has authority to question its
own jurisdiction at any time. I, however, the decision he;d been made either prior to the
triai or if the issue had been raised duﬁng the course of the trial, the Plaintiff would have
had the opportunity to initiate his action in the Probate Court at that time, Instead, the
Plaintiff filed his Probate Court action subsequent to the Trial Court’s ruling. As a result,
both this action and the Probate Court action remain pending.

A literal interpretation of the statutes may require 2 remand o the Superior Court
for trial regarding the validity of the property transférs, and to the Probate Court for trial
régarding the validity of the creation and modification of the trust. The factg, -
circumstances, evidence, anci documents related to thé issues, however, are nearly
'idemicél and it would not serve judicial economy to remand for bifircated hearings. The
most efficient and practical approach, as the Trial Court suggested m its ruling on the
Plaintiff’s Motion to Reoons:der, and as the ﬁrobate Court demonstrated in J» Re

‘Mecirtosh, supra, would be 0 remand this case to the Trial Court with instructions to
further remand for trial in the Probate Court on the petition now pendmg

Accordingly, the Plaintiff requests the Court to remand this matter to the Trial
Court with instructions to further remand to the Probate Court for trial on the iésue of
whether or not the creation and modifications of the Marie Burké revocable trust and the
transfers of property by Marie Burke to the trust and from the trust to Thomas Bﬁrke,
were the result of fraud, duress, and/or undue influence and, if so, what the reﬁedy shall
be.
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CONCLUSION
For the foregoﬁg reasons, Edward J. Bmke wishes to be granted ﬁﬁeen (15
minutes to present oral argument. Vincent A. Wenneré, Jr, Esq., will argue on behalf of
Mr. Burke,

Respectfully submitted,
Edward J. Burke

13 Meadowcrest Road
Hooksett, NH 03106

|
; By’ W(M% Q/W/
| . inéént A, Wenners, J¥., Esq.
‘ Attorney for the Plamuft‘ Appellant
- | Manchester, NH 03104
(603) 669-3970

Dated: March 20, 2006

CERTIFICATE OF SERVICE
I hereby certify that on this date one cbpy of the foregoing written Brief of
Edward J. Burke was forwarded by first class mai].,‘postag.e pre-paid, to.James A
Normand, Esq., Ovide M. LaMontagne, Esq, Ruth Tolf Ansell, Esq., and Dani¢lle L.
Pacik, Esq‘., this 20th day of March, 2006.

%M%MQ

1 memA,Wmmers,Jr,
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THE STATE OF NEW HAMPSHIRE . 3
SUPERIOR COURT

HILLSBOROUGH, SS. ‘ DOCKET NO. 04-E-251
NORTHERN DISTRICT
i
|
EDWARD J. BURKE
V.
BUNNY’S SUPERETTE, INC,,

THOMAS M. BURKE, MARIE |. BURKE,
AND BERNADINE P. DONELSON

ORDER

The Petitioner, Ed;avard J. Burke (“Edward”), brings this action against his
mother, Marie 1. Burke (*Marie”), his two siblings, Thomas M. Burke (“Thomas”)
and Bemadine P. Donelson (“Bernadine”), and Bunny's Superétte, Inc.
(“‘Bunny’s”), seeking broad relief in connection with rights and interests he claims
| ' under a purported oral agreement. Edward avers that many years ago, when he

and his siblings still lived with their parents, a verbal agreement or understanding
was teached among all concerned family members that all-family members
would equally own the family business and other accumulated property. In this'
regard, Edward asserts that, under this agreement, with the death of the two
parents, the siblings would come to equally own said assets. Edward further

avers that this onglnal oral agreement or understanding was reaffirmed by the

individual respendents upon the death of his father, Bernard Burke ("Bemnard”), in




1971, that he fulfilled his obligations under the agreement and fully relied on it,
and that the in(_:livid‘u.al_respondénts have taken actions since about 1999 to
wrongfully deprive him of his contract-based rights.. In this regard, Edward
paﬁiéulaﬂy challenges: (1) Marie's creation of a will and revocable trust in 1999
and her conveyance of certain property into the trust; (2) Marie’s later trust-
related actions in 2004 to further limit his claimed property entitlements, including
her conveyance, through the trust, of both stock in B‘unny’s and certain real
propetties to Thomas; and (3) Bernadine’s conveyance of her stoék in Bunny’s to
Thomas in 2004 at about the same time her mother conveyed hers‘through the
trust. Edward also asserts that Thomas has been guilty of exertihg undue
influence over Marie to have her take action against him, that he has violated a
claimed “fiduciary duty of a de facto attorney,” and that he has violated the
Uniform Fraudulent Transfer Act, RSA Chapter 545-A. ‘Finally, he claims that
‘Thomas is proceeding, or has proceeded, pa-rticulaﬂy through corporate special
meetings relative to Bunny’s, in ways which are contrary to, and viclative of_, his
contract-based rights.
The individual respondents vigorously oppose Edward’s contentions.
They assert that no oral agreement, as suggested by Edward, was ever in place,
and they contend, among other things, that they have acted properly and within
their rights relative to pertinent inheritance and property interests herein.
The Respondent, Bunny’.s'. also opposes Edward's case, and has also

| interposed a countércl'aim, contending that Edward has failed to repay certain
indebtedness due the corporétion.
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A trial occurred over two days - - June 15 and June 18, 2005. During the
_trial, the Court received testimony from several witnesses, either live or through
videotaped deposition, and also received a nurnbér of exhibits into evidence.
The Court, thereafter, was also provided post-trial rﬁemoran‘da.

Upon consideration of the pertinent evidence, and the arguments
presented, the Court finds and-rules as follows.
1 Background

Bernard, with his wife Marie, established a food business in the early
1950'5-. The principal food markei, known as Bunny’s éupefeﬁe, came to.be
located on Webster Street, Manchester, New Hampshire. When the food
business began, the three children, Beradine, Edward and Thomas were,
respectively, about 12, 10 and 6 years of age. The business was unquestionably
considered a family business, and the Burke siblings worked in it throughout thelr
childhood without pay. anetheless, their parents retained full control {legal and
otherwise) of the business. They made all pertinent decisions, and retained full
control of business finances and operations. The children were provided with all
necessities and were given spending money and use of the family vehicle or
vehicles.” They had friends, engaged in sports and extracurricular activities, and
were encouraged by their parents to go to college after high schoél.

After graduation from high school, all of the siblings continued, at least for
a time, to work in the family food business, either part time or full ime. However,

only Edward continued without interruption to work in the business.

Burke v Bunny’s Superetie, Inc., et alf 04-E-251
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Both Bernadine and Thomas attended college, and received financial
support from their parents. Bernadine went on io, among other things, teach for
several-years, and to marry. She did not return to work at the family food storé
except on a sporadic basis; Thomas, fbr his pa'rt, went into the milita'ry after
college where he served for several years. He came to return to work in New
4 Hampshire in the late 1960’s, and came to retum to work in the family food
business. When he did this, he recelived from his parents a salary for his work.

As stated previously, Edward remained in the family business and did not
éo to college. He continueél to worklparticularly with his father and confinued to .
work for a time with no salary. During this period, however, his parents paid for
his living expenses, provided him spending money, and gave him use of the
i‘amily vehicle or vehicles. Moreover, when the Petitioner married in about 1966,
he moved out of his parents’ home and came to recsive a salary for his work
efforts. '

There is no question that Edward worked hard and constructively in the
family business. He was deeply attached to his father. Indeed, at trial he
testified that the time working with his father were “the best years of his life.”
Certainly; as well, Edward considered himself to be an imporiant contributor to
the family business. Nevertheless, and whatever his subjective views were.in
this regard, Edward has here failed to show that any cpntract or understanding
agreed to by all concemed (including his mother) was ever entered into so that
he and his siblings were afforded some enforceable form of ownership interest in

the family business and in the other properties owned by their parents. To the

¥
v
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contrary, the evidence shows that Bernard retained strong control over the family
business and related properties so long as he lived, and particularly worked in
partnership with his wife, Marie, in so doing. In this connectién, it was Bernard,
over some objection from Edward, that determined that Thomas should be
allowed to return to the. famiiy business in ﬁe late 1960’s when Thomas left the

‘ military. |

Itis true that Edward came fo be very much involved in the business’s
financial affairs, even while his father was alive, and also played a significant role
in business operatidné, expansion initiatives, and construction activities. It is also
true that, as time went on, both Marie and‘Bemadine became increasingly less
involved in actual business operations, and Edward (and also Thomas) fock on
increasing responsibility. Nonetheless, and particularly in the case of Edward, it
has not been shown that he continued to work in the business because of any
enforceable promise or guarantee of part ownership. Rather, the Coﬁrt finds that
Edward stayed in the business, workéd therein, and dealt as well with other
property owned_by his parents, because he was attached to the business and to
~ his father, and not because of any real or enforceable agreements or guarantees
of ownersghip. | _

In or about 1970, Bemard became ill and died on May 12, 1971. Helefta |
will that provided each of his children with only one dollar, and gave the rest of
his estate fully to his wife, Marie. See T.Burke Ex. A. In addition, and as the
surviving joint tenant, Marie became sole owner of certain real and other
properties which had been purchased or obtained during the marriage and which

Burke v Bunny's Superette, Inc., et al/ U#-E-251
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were still possessed when Bernard died. These included real property in
Manchester located at 121 Arah Street, 18 Rockland Avenue, 68 Webster Street, -
77 Webster Street, and 753 Pine Street.

Edward never contested or challenged his father's will, although it did not
recognize or confirm any purported "equal’ownership” égreement. Nor did he
take at that time any other action challenging his mother’s prop.erty interests.
Instead, he worked with his mother and siblings, and with the family’s trusted
lawyer, Charles Dunn, Esg., to create a corpbration to operate, in the future, the
family business. This corporation, (Bunny;s) was established with Marie and the
children each héving a25% ownersh%p interest. However, in connection with
other remammg propertles Marie retamed full ownership.

Edward asserts that at or about this time the family members all reaffi rmed
the prior “equal ownership” agreement. He points to the “equal ownership” status
set up as to the corporation, and avers tﬁat the real property and other property
that his mother inherited were kept in his mother’s name only for tax and income

‘reasons. The Courtfinds otherwise.

The Court finds that in allowing the establishment of a corporation for the
family business, Marie agreed to provide, or allow, a 25% ownership interest to
each of her children and to retain that same pércentage interest for herself.  She
did this not because of any prior agreement or understanding as to “equal
ownership”, but principally because at that time, and with her husband's death,
this action recognized her children’s contributions to the business, and, most
significantly, effectively worked to keep her sons fully involved in the business.

Burke v Bunny’s Superette, Inc., et alf 04-E-251
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The ownership arrangement appears to have been first suggested to Marie by
Bernadine. Atthe same time, Marie retained full ownership of ali other
propei'ties. ‘

As part of the incorporation process, Edward, along with his mother and
two siblings, entered into a stock restriction agreement which provides:

In the event that any stockholder during his lifetime desires to sell

any of his stock, he shall first offer it or such part of it as he wishes

to sell, to the corporation at the “agreed price” . . . and the

corporation shalt have sixty (60) days to accept or reject the offer.

If the corporation rejects the offer, the offer shall be repeated to the

other stockholders in proportion to their holders [sic] and the said

stockholders shall have sixty (60) days to accept or reject the offer.

If the other stockholders reject the offer, then the holder shall be

free to sell said stock fo any other party, which party shall take

subject to this restriction.
See Exhibit B to the Petition for Injunctioﬁ. '

The above-cited stock restriction is the only one that was put in place to
limit a shareholders right to transfer stock holdings. No stock restriction:
agreement was put in place to prohibit or hinder a sharehoider from gifting
hisfher stock interests. |

After the business's incorporation, Edward and Thomas operated and -
managed Bunny’s for many years, indeed until early 1996. The two brothers
worked to expand operations, and purchased and/or owned stores outside of
Manchester. Edward and Thomas set their salaries, and each took the same

salary. The profitability of their business operations fluctuated: some years (e.g.

between 1980 to 1985) the business was guite successful, and the brothers each

-earned incomes in the $60;0.00 _to'$80,000 range. Inother years, however, (e.g.

1993 to 1995) their business operations did less well and each, as a

Burke v Bunny's Superefte, Inc., et alf 04-E-251
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consequence, eamed less income (L.e. In thé $30.0(}0 to $40,000 range). SeeT.
Burke Ex. B
In the meantimg, the brothers, (and increasingly Thomas by himself' over
time) managed thair mother's real estate and other holdings. Rental and other
income, or revenues attributable to said holdings (or their sale), were maintained
.- in accounts for her; her needs were covered or prdyided for through said
accounts; and she even received in some years a salary from the business - - as
did Bernadine. Norietheless, Marie maintained complete owne,rshfp of her
pr.operties and never agreed. (until recentiy) to part w'rth.any such ownership.
Indeed, with the sale of certdin real properties in 1987, that is, those located at
100 Webster Street and 18 Rockland Avenue, she retained all sale proceeds
even though Edward requested at that time that he be given a portion of the
proceeds. |
Over the years, Edward's relationship with his r_nother and his siblings
worsened. In February, 1996, he abruptly left his actual work situation at
Bunny's and went to work at another family/grocery business in Manchester, Jon
O’s Market, Inc., a business involving one of his sons. Edward claims that he left
his work at Bunny’s because he caught Thomas stealing some cash proceeds.
The evidence suggests, however, that the problems between the brothers were
of a broader nature, and, to some degree, involved Edward's increased
involvement, prior to his departure, with the Jon O's Market, Inc. business.
" At the time he ceased working at Bunny's, Edward owed the Company

monies because of past sharehaolder loans. Aithough he has made some
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payments in that regard, Edward continued to owe, witt.x accrued interest, the
sum of $35,207.87 as of about the time the Company asserted its counterqlaim
herein. To be sure, in some past years the brothers were able to fully cover
loans they had taken by later bonuses. This, however, was not always possible,
and Edward’s outstanding indebtedness was not subject to such bonus
coverage.

From early 1996 onward, Edward, his wife, his children, and his
. grandchildren had almost no contact with Marie or Thomas or Bernadine.
Indeed, Marie has never met Edward’s grandchilciren and has noi had_any. real
contact with his children since they were very young. |

In 1989, Ma_riercreated &; will and revocable trust, to provide for the
distribution of her estate at her death. In these documents, she did not treat her
children equally. Her stock in Bunny’s and her property interests in related
business real estate were slated to go to Thomas upon her death. See Pl's Exs
1 and 4.

in March, 2004, Marie, in her bapacity-as trustee of the Marie 1. Burke
Revocable Trust, conveyed certain real properties associated with Bunny’s to
Thomas. See T. Burke Ex. G; Pl.'s Ex. 8. Said properties, and her stock in
Bunny'’s, had earlier been transferred to the Trust. Then, in April, 2004, Marie,
again through her trust, and Bemadine, individually, both conveyed their entire
stock interests in Bunny’s to Thomas. See e.g. Pl.’s Exs. 7 and 20.

Thormas gave no money or other consideration for these conveyances
either to Marie (or her Trust) br Bemadiﬁe. At abdut the time the cénveyances

Burke v Bunny's Superette, Inc., et al/ 04-E-251
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were effgctuated, Matie amended her trust, changing the dispositions for her
children and others. Among other things, Marie amended the Trust to change
her disposition, upon her death, to Edward. See PL’s EX. 2.

After Edward instituted this present action, Marie made further

amendments to her trust documents to eliminate any disposition to Edward. See

Pl's £x. 30. She then later further amended the trust in September 2004 to

create a residuary trust for Bernadine: See Pl’s Ex. 3.

Once he obtained from his mother and Bemadine their stock in Bunny’s,
Thomas took actions to change the composition of Bunny’s Board of Directors
and otherwise consolidate his control over the business.

1. Discussiocn

In order to establish an oral agreement or understanding of the nature
suggested by the Petitioner, he is required to establish its existence by clear and

convincing evidence. See Tsiatsios v. Tsiatsios, 140 N. H. 173, 176 (1995);

Shaka v. Shaka, 120 N. H. 780, 782 {1 982) This he has failed to do. Rather,
the evidence supports the conclusion that no such equal ownership” agreement
was ever reached, Moreover, while Edward worked many good years in the
fam'ily business, he obtained substantial benefits for his efforts.

Edward, however, also argues that the transfers of Bunny's stock that
Marie (through her trust) and Bernadine, individually, made to Thomas in the
spring of 2004 were not difts but “sales” within the meaning of the pertinent stock
restriction agreement. In addition, Edward accuses Thomas of wrongdoing as to
the 2004 conveyances, and of exerting undue imbroper il;ﬂuence over Marie.

Burke v Bunny's Superelte, Inc.. et all 04-E-251
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The Court first observes that it lacks jurisdiction to directly deal with trusts
such és Marie's révocable trust, and with wills. See RSA 547:3 1. (&) and (c)
(Supp. 2004); RSA 498:1 (1997 & Supp.2004). The Court thus declines to
directly deal with Edward’s challenges to Marie’s trust and will-related actions,
including his contentions that Thomas has wrongfully acted in connection
therewith, or has exerted undue influence.

However, and insofar as the Court has jurisdiction herein, it finds and rules
that no conveyances of Bunny’s stock in April, 2004 have here been shown to
havée been a form of “sale” under the stock restriction agreemeht . Asto ..
Bernadine's stock conveyance at that time, it has not been established that it
involved any consideration provided by, or created by, Thomas. The Court finds
that while Bernadine determined to make the stock conveyance after she
discussed the matter with both Marie and Thomas, she did so not because she
,rece;ived anﬁhing of value from Thofnas. but because she felt it best for all
concerned. Bemnadine trusts and believes in both Marie and Thomas - - who
both have long-standing and good relations with her. While Marie did make
revocable provisions for Bemadine in her trust, the Coutt does not find that
these somehow constitute consideration from Thomas for Bemadine’s
conveyance of her stock to ﬁim.

Nor does the Court find in this case any basis to provide Edward arty relief

in connection with special meetings or corporate action that Thomas has recently

initiated or taken after he obtained the stock conveyances.
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' 11 -

1




Accordingly, the Court finds and rules that Edward has failed to establish
entitlement to any of the relief he seeks. l‘

Turning now to Bunny’s counterclaim, the Court finds and rules that
Edwafd owes Bunny's the sum of $35,207.87 to the date the counterclaim was

instituted. See in particular Bunny’s Ex. K. Contrary to Edward’s contentions,

the Court finds that there was no propef ability, by virtue of corporate earnings in

the last fiscal year Edward actually worked at Bunny’s, to reduce Edward’s debt
through bonuses, and that “Ioans'to stockholders” were not repaid each year.

| In sum, the Court rules in favor of the Respondent;s in connection with
Edward’s claims for relief insofar as these are properly presented, and otherwise
dismisses said claim§ for lack of jurisdic;tion. ‘-J_‘Qith respect to the counterclaim _of
Bunny's, the Court enters judgment in favor of said Corporation, and as against |
Edward, in the amount of $35,207.87.

The parties have advanced claims for attorney’s fees in this matter. The
Court ‘deblines to award any attorney’s fees herein. In connection with the
Respondents’ assertions that Edward has here acted in bad faith, the Court
makes no such finding.
~ Cértain parties have filed requests for findings of fact and rqlings of law.

Insofar as any such proposed findings and rulings are consistent with this Order

they are GRANTED; otherwise they are DENIED.

SO ORDERED.
£/ /08 /G
Date / 7 JoHN M. LEWIS,

Presiding Justice
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THE STATE OF NEW HAMPSHIRE
SUPERIOR COURT

HILLSBOROUGH, SS. ' DOCK =T NO. 04-E-251
NORTHERN DISTRICT '
EDWARD J. BURKE
V.
BUNNY’S SUPERETTE, INC.,

THOMAS M. BURKE, MARIE I. BURKE,
AND BERNADINE P. DONELSON

ORDER

The petitioner, Edward J. Burke, has filed a Motion fo S. - Aside, Modify
and/or Reconsider Decree dated August 23, 2005. Upbn con: - leration, the
Couirt DENIES the petitioner’s motion. |

n O doing, the Court first observes that the trust of Mz 2 [. Burke is

plainly an “express trust” within the meaning of RSA 564-A:1,  Second, the

Probate Court has “exclusive jurisdiction over equitébl_e matte: ; arising under its
subject matter jurisdiction authority in RSA 547 .. . .° RSA 49¢ 1: See also RSA
‘547:3-b, and RSA 547:3, 1 (a). (c) and (d). The petitioner miss ates the law-when
he asserts that “[t}he law in New Hampshire is seitled that the Superior Court has
jurisdiction of inter vivos transfers' and trusts until the transfer 7 dies.” See Pl’s

Response to Resp., Thomas M. Burke's Supplemental Objec-'on o Plaintiff's

Motion to Set Aside, Modify and/or Reconsider Decree, datec September 21,

2005 at 1.




| Third. the Superior Court subject matter jurisdiction restraints require that -
this Court not pass on those issues that directly pertain to the trust of Marie l..
Burke. The Court clarifies that it makes no rulings as to, for example, the
petitioﬁer’s challenge to the transfer of stock (through the trust) to Thomas M.
Burke from Marie |, Burke as trustee, or as to his challenge to the deeding
. through the trust to Thomas M. Burke of certain real property associated with
Bunny’s Superettef Fourth, the partiés’ failure to raise the subject matter
‘jurisdiction limitation of this Court during the trial does not somehow provide this
" Court with proper subject matter jurisdic-ﬁon. Finally,' any party here remains able
to Initiate appropriate proceedings in the Probate Court as to matters or issues

within that Court's subject matter jurisdiction.

SO ORDERED.

N ( a

(JORN M. LEWIS,
Presiding Justice

Date

1 The Court notes that its findings relative to Marie |. Burke's will and trust, as set forth on pages
9-10 of its Order dated August 23, 2005, do no mora than track the undisputed chronology of the
will/trust executions Marie J. Burke entered. Further, the Court withdraws the finding that
“Thomas gave no money or ofher consideration for these conveyances either to Marle (or her
trust) or Bernadine.” This specific finding goes beyond the Court's subject matter jurisdiction
insofar as it directly deals with Marie L. Burke's - trust-related actions, and Is unnecessary in
‘connection with the Court's treatment of Bernadine P. Donelson’s stock conveyance. ‘
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